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THE 14 COMMANDMENTS FOR
PHYSICIANS

1. Thou shalt not accept any remuneration, gifts, or even favors as the
direct or indirect result of referring patients for any product or service
whatsoever.

2. Thou shalt not spend significant time or even socialize with those who
offer to pay, bribe, do favors for, or otherwise might appear to be so
doing.

3. Thou shalt not accept a medical directorship or the referral of patients
from any nursing home or other facility that directly or indirectly
requests prescriptions, protocols, or other orders that enhance the
income or revenues of such organization unless any and all patient
interaction and services rendered are handled carefully, ethically, and
within normal guidelines.
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THE 14 COMMANDMENTS FOR
PHYSICIANS

3

4. Thou shalt not refer patients for diagnostic imaging, prescriptions, physical
therapy, or other �designated health services� even to your own practice unless
the practice qualifies as a �Group Practice� under the Stark and Florida Patient
Self-Referral Act:

a) One (1) entity exists that treats all patients under one (1) identification
number, particularly as to anything paid for by Medicare, Medicaid, Tricare,
or other federal programs, which may include Medicare HMO work.

b) Each physician in the group performs the full range of services that he or
she normally performs.

c) In the aggregate, 75% of patient encounters by the physician members of
the group are billed in the name of the group.

d) Other requirements are met.
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THE 14 COMMANDMENTS FOR
PHYSICIANS

4

5. Thou shalt not bill for your services or allow others to bill for your services in any
dishonest manner, including putting one doctor on the bill when another doctor
performs the services, even if the service providing doctor is not yet on a
particular panel or registered.

6. Thou shalt not write off deductibles or co-pays for any patient unless based upon
inability to pay as verified by a reputable collection agency or other third party.

7. Thou shalt not talk to the government or any representative from the government
under any circumstances whatsoever unless accompanied by a lawyer who
specifically practices in the area of law.

�I�m from the government and I�m here to help you.�

Attributed to Pogo � a cartoon character who was apparently smarter than many well
educated professionals.
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THE 14 COMMANDMENTS FOR
PHYSICIANS

5

8. Thou shalt make sure that coding is accurate, that bills are appropriate, that
chart notes and appropriate testing support diagnoses.

Thou shalt have an independent consultant spot check medical charts,
medical notes, coding, billing, and follow-up and deposits to assure
compliance with the above Commandments above.

9. Thou shalt not mark up services or products without being given clearance by a
reputable Florida licensed board-certified health lawyer.

10.Thou shalt not do business with anyone known to violate the above
commandments.

11.Thou shalt immediately terminate or correct the actions of any employee or
employer who is violating the above commandments or who puts patients into
harm�s way.
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THE 14 COMMANDMENTS FOR
PHYSICIANS

6

12.Thou shalt always put patient care as the primary priority for any and all
business or legal decisions that in any way impact patient care.

13.Thou shalt have an accounting system that separates the receipt of monies and
people involved therewith from the billing computer and accounting. The person
who receives the money or checks and makes deposits should not have the
ability to tell the billing computer that a patient has paid the bill.

14.Thou shalt be courteous, positive (as opposed to negative), and professional in
all means of communications and relationships.
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The First Rule of Physics

Go for help early �don�tput your head in
the sand.

7

Copyright � 2017 Gassman, Crotty & Denicolo, P.A. Lawsuits 101 & Depositions9/8/2017 Nebraska Medical Association Conference



The Second Rule of Physics

Anyone who acts as his own lawyer has a
fool for a client.

- F. Lee Bailey
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The Third Rule of Physics
� There is no �get out of jail free� card for direct or indirect payment for

referrals.

� There is no �get out of jail free� card for dishonesty or significant
exaggeration in coding or medical records.

� The best way to become a multi -millionaire is to work in the billing
department of a large medical practice and become a whistle blower.

� A high percentage of medical groups are breaking technical rules while
doing the right thing.  They may nevertheless be fined millions of
dollars, medical licenses will be lost and some doctors will even end
up in jail.

� An example is the Stark Law Rule that prevents doctors from being
compensated based upon their referrals to diagnostic and certain
treatment modalities within the same practice!
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The Third Rule of Physics, Continued

� Don�t break any laws in your business and operation:

Being dishonest in any way by U.S. Mail or on the Internet is �wire fraud�
and punishable by prison sentence.

You lose the lawyer/client confidentiality privilege under the crime fraud
exception, if the lawyer or CPA is furthering this bad act.

In whistleblower situations, your own employee can become like a
prosecutor and has immunity from prosecution for turning you in.

Have an independent legal compliance review under lawyer/client privilege, if
you want to reduce risk in this area, and follow the advice of reputable
consultants.

10
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What To Do When The Government Comes Knocking

by Gabriel Imperato, Esquire, Broad and Cassel Law Firm

11
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�You Are Not So Smart�by David McRaney is available on Amazon.com 12
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You Are Not So Smart
(Excerpts from the book You Are Not So Smart by David McRaney)

Chapter Title The Misconception The Truth

Introduction You are a rational logical being who sees the
world as it really is.

You are as deluded as the rest of us, but that�s okay
- it keeps you sane.

Chapter 3 -
Confirmation Bias

Your opinions are the result of years of
rational, objective analysis

Your opinions are the result of years of paying
attention to information that confirmed what you

believed, while ignoring information that challenged
your preconceived notions.

Chapter 5 -
The Texas Sharpshooter Fallacy

You take randomness into account when
determining cause and effect.

You tend to ignore random chance when the results
seem meaningful or when you want a random event

to have a meaningful cause.

Chapter 25 -
The Affect Heuristic

You calculate what is risky or rewarding and
always choose to maximize gains while

minimizing losses.

You depend on emotions to tell you if something is
good or bad, greatly overestimate rewards, and tend

to stick to your first impressions.

Chapter 28 -
Self -Serving Bias

You evaluate yourself based on past successes
and defeats.

You excuse your failures and see yourself as more
successful, more intelligent, and more skilled than

you are.

Chapter 32 -
The Misinformation Effect Memories are played back like recordings.

Memories are constructed anew each time from
whatever information is currently available, which

makes them highly permeable to influences from the
present.

Chapter 37 -
Learned Helplessness

If you are in a bad situation, you will do
whatever you can do to escape it.

If you feel like you aren�t in control of your destiny,
you will give up and accept whatever situation you

are in.
Chapter 38 -

Embodied Cognition
Your opinions of people and events are based

on objective evaluation.
You translate your physical world into words, and

then believe those words.
Chapter 41 -

Self -Handicapping In all you do, you strive for success. You often create conditions for failure ahead of time
to protect your ego.

Chapter 42 -
Self -Fulfilling Prophecies

Predictions about your future are subject to
forces beyond your control.

Just believing a future event will happen can cause
it to happen if the event depends on human

behavior.
Chapter 47 -

The Illusion of Control
You know how much control you have over

your surroundings.
You often believe you have control over outcomes

that are either random or are too complex to predict.
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Habits to Change
How to change a habit?

Slowly!

Change one step at a time.

Example �Put carrots in the refrigerator
where you normally keep the high

carbohydrate fruits.

14
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Negativity & Office Success
� Negativity is not permitted in our firm.

� Negativity is contagious, harmful, and in actuality, sets up a hostile workplace.
It is also not fair to those around the person who is habitually negative.

� One strategy is to require anyone who wants to complain about anything to list
three positives about what they�regoing to complain about or to complete a
worksheet on how to correct the problem.

� Oftentimes, someone will complain about a particular employee and what they
have done or not done wrong.

� The first question to ask is what is wrong with the organization protocols that
have caused this person to not be well instructed, to not have an error-proof
protocol, or to have been hired and retained.

� The problem is not the employee �the problem is why the organization allowed
the situation to happen and what the organization is going to do about the
situation going forward.

15
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Sexual Harassment

Have a Policy and Agreement
signed by all employees.
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ASSET PROTECTION DEFINITIONS
To understand the subject of asset protection, you must speak the language. The following vocabulary and definitions will provide you with a basic
understanding of the fundamental concepts which make up the �artand science�of Florida creditor protection planning.

Debtor - A party who owes money.

Creditor - A party who is owed money by the debtor.

Judgment - A court order establishing that a debtor owes money to a creditor. The existence of a judgment is almost always necessary before a
creditor can seize a debtor�sproperty.

Plaintiff - A party suing to get a judgment against a defendant.

Defendant - A party being sued by a plaintiff.

Exempt Assets - Assets that are protected from seizure under the creditor laws. A debtor will be able to keep these assets notwithstanding that a
creditor may have a judgment against them.

Non-Exempt Assets - Assets of a debtor that are subject to creditor claims.

Fraudulent Transfer - As explained in Chapter 14, this is the name given to a transfer of assets from a creditor available status to a creditor non-
available status if a primary purpose was to avoid known creditors. Under federal and state law, such transfers may be set aside if the assets are within
the jurisdiction of an applicable court making such a finding. Outside of Bankruptcy Court, Florida has a statute of limitations on the ability of a
creditor to set aside a fraudulent transfer, which in many cases runs 4 years after the applicable transfer. This does not apply under Florida law to a
transfer of assets to homestead. Under bankruptcy law, however, a discharge of debt can be denied if there has been a fraudulent transfer made within
one year of the bankruptcy filing. Also, the homestead exemption may be limited to $136,875, if there has been a �fraudulenttransfer�to homestead
within 10 years of filing bankruptcy. There is also a 10 year set aside rule for �fraudulenttransfers to asset protection trusts and similar arrangements�
under the 2005 Bankruptcy Act. Oftentimes, clients will be advised to make transfers in exchange for receiving full value to avoid the fraudulent
transfer rules while still making the resulting arrangement more creditor protective than it would have been.
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Preferential Transfer - A transfer that may be set aside under state or bankruptcy law, such as a transfer made to any party within 90 days
of filing a bankruptcy, or a transfer made to an �insider�within one year of filing the bankruptcy. See also Florida Statute §726 (providing a
two year look back on transfers).

Charging Order - A creditor with a judgment cannot reach into a properly structured limited partnership or LLC arrangement, where the
debtor does not own the entire entity. Instead, the creditor receives a �chargingorder�from the court, whereby if and when distributions are
made from the entity, the pro rata share of the debtor would be paid to the creditor. There is nothing in the law that allows a court order that
a distribution be made. Therefore, someone having a judgment against a debtor whose sole asset is a part ownership interest in a limited
partnership or an LLC may have limited leverage to obtain cash or monies from the debtor, although the debtor will also have difficulty
receiving distributions when a charging order is in place. This will often result in settlement, or the possibility of the creditor trying to force
the debtor into bankruptcy.

Firewall Protection - The concept that the shareholder of a corporation or limited partner in a limited partnership will not be liable for
liabilities incurred by the entity. This is why many companies put the more hazardous activities under a separate subsidiary.

Limited Liability Partnerships, Limited Partnerships, Limited Liability Limited Partnerships, Limited Liability Companies,

Professional Limited Liability Companies, and Partnerships of the above Entities - The names given to various legal entities which
have different effects as to firewall, tax, and charging order versus asset seizure protection. Be cautious as to which entity you choose
because they do not all offer the same protection. For example, the creditor of a partner in a Florida limited liability partnership (LLP) can
seize the partnership interests, and is not limited to receiving a charging order, but the creditor of a partner in a Florida limited partnership
(LP) or a limited liability limited partnership (LLLP) will be limited to the charging order remedy. It is important not to confuse these
entities, but this commonly occurs, even among well-meaning lawyers.

Staying Out of Bankruptcy - Many debtors will prefer to stay out of bankruptcy, so it is important for someone with an imminent judgment
to understand how this can be achieved. Generally, it takes three creditors to force an individual into bankruptcy, if that individual has at
least 12 creditors.

Bankruptcy - A federal process whereby every debtor has the right to file in the bankruptcy court, generally under Chapter 7,
Chapter 11, or Chapter 13. Many lawyers say that this is like having the debtor �swim in a fish bowl� because there must be full
disclosure of all documentation and information upon filing.

ASSET PROTECTION DEFINITIONS
18
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ASSET PROTECTION DEFINITIONS
Joint and Several Liability - The concept that individuals who participate in a negligent or improper act will be totally liable for all
damages imposed to the extent that the other �co-defendants�do not pay their fair share. There are limitations on joint and several liability
pursuant to Florida Statute Section 768.81.

Vicarious Liability- The concept that an employer is generally responsible for liabilities incurred by an employee acting within the scope of
the employee�sduties. The Greek term for this phenomenon is �respondeatsuperior.�

Under this concept, parents may be responsible for the driving activities of their nannies or errand runners, and doctors may be responsible
for unforeseen actions by employees who might aggressively try to help people using prescription scripts, giving medical advice, and/or
driving automobiles.

Secured Interest - The concept whereby a creditor can record a mortgage or lien on assets whereby that creditor would be entitled to
repossess the assets and sell them at auction to satisfy a debt owed to the creditor. Real estate is liened by the recording of a proper
mortgage, and non-real estate assets may be liened by recording UCC-1 Financing Statements based upon appropriately drafted security
and/or pledge agreements. If a friendly debtor has a secured interest in a particular asset, then another debtor would have to pay the friendly
secured debtor before they would be able to seize the asset secured. This is why doctors will often give the bank with a mortgage on
business real estate a lien against medical practice assets, so that a malpractice claimant would have to pay the bank off or take other steps
before seizing medical practice assets.

Marshaling of Assets - Whereby a party having a lien against assets may be forced to sacrifice their position if there are plenty of other
assets that it has access to, to satisfy the obligation of the debtor. Over-secured creditor issues may also arise.

Asset Protection Trust - A trust arrangement whereby creditors of the grantor may not have access �which is contrary to Florida and basic
common law that if the grantor could receive any benefit whatsoever, then creditors may receive all assets.

Bad Faith - The malpractice insurance carrier has an obligation to settle any claim within the limits of coverage of the physician, if
reasonably possible. The failure of an insurance carrier to settle within policy limits can result in the carrier being responsible for an �excess
verdict.� When this occurs, the plaintiff�slawyer will often settle with the defendant by receiving an assignment of the defendant�sright to
pursue the insurance carrier for the excess amount.
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ASSET PROTECTION DEFINITIONS
If the malpractice carrier believes it has a 90% chance winning at trial and a 10% chance of losing with a verdict well over policy limits, then
it may make good economic sense for the carrier to take the chance, but not from the point of view of the physician. If the carrier takes the
chance then if it has acted in bad faith it will be responsible for any excess verdict. Private legal counsel is commonly hired to encourage the
carrier to settle within policy limits, and a physician should almost never encourage a carrier not to settle or be without private representation
when the carrier or its lawyer recommends private representation! Fortunately, most verdicts exceeding coverage limits result in the
physician assigning their bad faith claim to the plaintiff in exchange for a total release, particularly where the physician is otherwise
judgment proof.

Automobile Liability �The owner of a motor vehicle in Florida is liable for operation of the vehicle by another driver, except that if the
other driver has insurance then the owner�sexposure may be limited to $300,000 per incident. If the driver has $500,000 of liability
insurance, then the owner may not have liability exposure, unless the owner was negligent in allowing the driver to use the vehicle.

Sovereign Liability - The concept whereby an individual working for a governmental agency and the agency itself has limited liability,
presently being $250,000 per incident. This applies to a physician working full time for public hospitals, medical schools, and the Veteran�s
Administration.

Successor Liability - When a corporation has a liability and a �successorcorporation�has identical or similar ownership, identity,
customers, employees and/or general identity, a judge may find the new company responsible for the liabilities of the old company, even if
there was a legitimate bankruptcy of the old company before the new company was formed and operational.

Reverse Veil Piercing - When a court unwinds transfers made to entities where the transferor is a debtor that had control over the entity, and
used the entity to disguise personal assets to keep them beyond the reach of personal creditors.

Concealment - Under the doctrine of concealment an asset �givenaway�but actually held for the original transferor will be considered as
continually owned by the original transferor, notwithstanding title. Concealing assets puts the debtor at risk for losing a bankruptcy
discharge.

How to Stop Worrying and Start Living- A book written by the late Dale Carnegie, which includes phenomenal advice on how to counsel for
and live with concerns about what may happen in the future, what can be done about these potential future problems, and how to handle
oneself and others in a logical, sequential, and effective manner.
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CREDITOR EXEMPT ASSETS ASSETS THAT ARE DIFFICULT FOR A
CREDITOR TO OBTAIN

ASSETS EXPOSED TO CREDITORS

Homestead
-Up to half acre if within city limits.
-May be immune from fraudulent transfer
statute.

Limited partnership and similar entity
interests.

Individual money and brokerage accounts.

IRA
-Includes ROTH, Rollover, and Voluntary
IRAs, but possibly not inherited IRAs.

Foreign trusts and companies. Joint assets where both spouses owe money.

Permanent Life Insurance
-Must be owned by insured.

Note �foreign entities are very rarely
recommended and must be reported to IRS -

Personal physical assets, including car,
except for $4,000 exemption ($1,000 if
homestead exemption is claimed in
bankruptcy).

401(k)
-Maximize these!

Foreign bank accounts. One-half of any joint assets not TBE where
one spouse owes money.

Tenancy by the Entireties (joint where only one
spouse is obligated)
- Must be properly and specially titled �joint with
right of survivorship may not qualify.
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529 College Savings Plans
Annuity Contracts

Wages of Head-of-Household
Wage Accounts
Up to $4,000 of personal assets �or less in
bankruptcy.
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PROTECTIVE TRUST LOGISTICAL CHART
First Dying Spouse�s

Revocable Trust
Surviving Spouse�s

Revocable Trust

$5,490,000*
Remaining

Assets

Family
(By-Pass)

Generation Skipping
Trust

(Not taxed in surviving spouse�s estate)

QTIP Non-
GST Trust
(Marital Deduction Trust

that is not generation
skipping)

Generation Skipping
Trusts for Children

Children�s
Trust (or

distributions)

Surviving spouse
can have the
right to redirect
how assets are
distributed on
second death.

Benefits children and grandchildren.
Not estate taxable in their estates.

Benefits children.
Taxable in their estates.

Surviving Spouse�s Revocable Trust
(Will include assets owned jointly on first

death)

$5,800,000?* Remaining
Assets

Generation Skipping
Trusts for Children

(Will merge with first dying spouse�s
Generation

Skipping Trusts shown on left)

Children�s
Trust (or

distributions)

Benefits children and grandchildren.
Not estate taxable in their estates.

Benefits children.
Taxable in their estates.

During both
spouse�s
lifetimes:

Upon first
death in
2017:

During
surviving
spouse�s
remaining
lifetime:

Upon
second
death:

After deaths
of both
spouses:

*Assumes first spouse dies in 2017 when the exemption is $5,490,000, and that the surviving spouse dies in a later year when the estate tax exemption has gone up to $5,800,000 (based upon CPI increases). The estate tax
exemption is $5,490,000 , less any prior reportable gifts, for those that die in 2017, and increases with the Consumer Price Index.

If the first spouse does not use the entire exemption amount, what remains may be added to the surviving spouse�sallowance under the �portability rules�but will not grow with inflation, and will be lost if the surviving
spouse remarries and the new spouse dies first, leaving no exemption.

Life Insurance
Trust

(Irrevocable and
Owns Life Insurance

on First Dying
Spouse)

Held for
Surviving Spouse

& Children

May be
Generation

Skipping to be held
as Separate Trusts

for Children
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AGE 30
PREFERRED STANDARD STANDARD SMOKER

MALE FEMALE MALE FEMALE MALE FEMALE

10 Year Term $378 $328 $658 $518 $1,548 $1,218

15 Year Term $458 $398 $768 $688 $1,918 $1,438

20 Year Term $608 $478 $968 $738 $2,278 $1,638

30 Year Term $938 $768 $1,518 $1,218 $3,908 $3,018

AGE 40
PREFERRED STANDARD STANDARD SMOKER

MALE FEMALE MALE FEMALE MALE FEMALE

10 Year Term $505 $435 $925 $785 $2,405 $2,005

15 Year Term $655 $575 $1,215 $1,035 $3,125 $2,485

20 Year Term $865 $745 $1,505 $1,255 $4,345 $3,185

30 Year Term $1,495 $1,135 $2,465 $1,985 $7,175 $5,275

BUYING TERM INSURANCE
23
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AGE 60
PREFERRED STANDARD STANDARD SMOKER

MALE FEMALE MALE FEMALE MALE FEMALE

10 Year Term $3,098 $2,198 $4,808 $3,278 $13,028 $8,308

15 Year Term $4,488 $3,048 $7,088 $5,218 $17,658 $12,978

20 Year Term $5,798 $4,078 $9,488 $6,668 $22,048 $15,058

30 Year Term Not Available Not Available Not Available Not Available Not Available Not Available

AGE 50
PREFERRED STANDARD STANDARD SMOKER

MALE FEMALE MALE FEMALE MALE FEMALE

10 Year Term $1,235 $1,025 $2,145 $1,625 $6,435 $4,295

15 Year Term $1,785 $1,235 $2,805 $2,065 $7,825 $5,725

20 Year Term $2,225 $1,625 $3,425 $2,715 $10,425 $6,865

30 Year Term $4,025 $2,645 $6,245 $4,785 $13,719 $10,109

BUYING TERM INSURANCE
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MULTIPLE OWNED DOCTOR MEDICAL PRACTICE
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CHART #1

PROFESSIONAL PRACTICE LIEN STRUCTURE LOGISTICS

Gives
Lien

26
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CHART #2

PROFESSIONAL PRACTICE LIEN STRUCTURE LOGISTICS

27
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CHART #3

PROFESSIONAL PRACTICE LIEN STRUCTURE LOGISTICS

28
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NEW PARENT F REORGANIZATION
SHOWING ACCOUNTS RECEIVABLE FACTORING ARRANGEMENT

1. Physician or Physicians
Owns Medical Practice

Entity

Shareholder or Shareholders

MEDICAL
PRACTICE

ENTITY
(S Corp)

Practice
Operations

Equipment &
Furniture

Real Estate

Accounts
Receivable

Initially, we have a
medical practice entity

where valuable assets are
exposed to potential

malpractice and other
entity liabilities.

2. Shareholder (S) (and
spouses?)

NEW PARENT
S Corporation

(LLC)

LLC
(disregarded)

Medical
Practice

Company
(QSUD)

LLC
(disregarded)

Real Estate

Equipment

Business
Operations and

Accounts
Receivable

[Retains initial
tax

identification
number and

billing identity]

A new S Corporation can be
established to own the stock of

the medical practice entity, which
becomes a qualified subchapter S

subsidiary. It can then transfer
valuable assets income tax free to

other LLCs owned by the same
new parent company to protect

assets from future creditors of the
medical practice entity.

3. Shareholder (S) (and
spouses?)

NEW PARENT
S Corporation

(LLC)

Medical
Practice

Company
(QSUD)

LLC
(disregarded)

LLC
(disregarded)

Accounts
Receivable
Factoring
Company

Real Estate

Equipment

Business
Operations

and Accounts
Receivable]

FLP
MY

CHILD
THE MBA,

LLC

Mgmt.
fees

Advances
fees at
18%

To obtain income tax planning advantages for affiliated family
members and entities, a separate accounts receivable factoring

company can be established to work along the lines of the
Extended Letter of Protection (ELOPE) System shown in other

materials .

pays money
for AR

transfers
receivables
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Follow Up Checklist for presentation entitled:
Essential Creditor Protection and Retirements Planning Considerations
Presented by: Alan S. Gassman, Esq. - agassman@gassmanpa.com

ITEM DONE
NEEDS TO
BE DONE

NOT
SURE

DELEGATE
TO

1. Malpractice insurance in place with calendaring for renewal.

2. Corporate malpractice insurance policy in place or considered.

3. Nurse practitioners and nurses having separate policies?

4. Insurance for automobile liability?

5. Employment agreements in place to document that wages paid to the
doctor should be exempt from creditor claims of the doctor.

6. Does the PA lease real estate from a related entity?  Is there a long-
term lease agreement in place to insulate the owner entity from accidents
on the property?

7. Does the long-term lease give the landlord entity a UCC-1 field lien
against the assets of the medical practice?

8. Does the medical practice owe money to �friendly creditors� like a
bank?

9. Are the medical practice assets properly pledged as collateral for the
loan by filing of UCC-1 financing statements?

10. Will the practice acquire expensive equipment or other assets that
can be held by an entity for the family to not be owned by the practice, or
that can be leased in the same manner?

30
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Follow Up Checklist for presentation entitled:
Essential Creditor Protection and Retirement Planning Considerations
Presented by: Alan S. Gassman, Esq. - agassman@gassmanpa.com

ITEM DONE
NEEDS TO
BE DONE

NOT
SURE

DELEGATE
TO

11. Are there any loans on buildings, to family members or otherwise, that
can be collateralized by medical practice assets, by proper documentation
that will normally include a guaranty by the practice entity and a UCC-1
financing statement/security agreement being executed?

12. Are there employment agreements in place which clearly delineate
wages, and are wages being paid and appropriately thereafter saved in
creditor protected ways?  Are dividends being spent first and wages being
saved?

13. Are there separate medical practice endeavors that should be
separated into separate corporations, such as a specialty practice, a
weight loss center, and/or a sleep center?

14. Assure proper ownership configuration to also comply with Florida
anti-referral laws.

15. Do the doctors have non-competition covenants and/or have they
given the medical practice patient file rights that might conceivably be
enforceable by a creditor?

16. If a shareholder/physician may have personal creditor problems, is the
transferability of entity ownership properly limited, and perhaps pledged
as collateral to a �friendly lender?�

17. Are there Letters of Protection or other significant receivables that
should perhaps be factored or otherwise handled in order to be less
exposed to potential creditors?

18. Review materials with advisors for further possible items of follow up?
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Dale Carnegie Had It Right! �
Principles from How to Win Friends and Influence People

My present rating and what
I will improve.

Anonymous Rating from
People In My Office (Do I
dare ask?)

BECOME A FRIENDLIER PERSON

� Don�t criticize,condemn or complain.

� Give honest, sincere appreciation.

� Arouse in the other person an eager want.

� Become genuinely interested in other people.

� Smile.

� Remember that a person�s name is to that person the sweetest and most
important sound in any language.

� Be a good listener.  Encourage others to talk about themselves.

� Talk in terms of the other person�s interests.

� Make the other people feel important �and do it sincerely.

Read the book What Got You Here, Won�t Get You There by Marshall Goldsmith
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Dale Carnegie Had It Right!
Principles from How to Win Friends and Influence People

My present rating and what I will improve.

WIN PEOPLE TO YOUR WAY OF THINKING

� The only way to get the best of an argument is to avoid it.

� Show respect for the other person�s opinion.  Neversay
�You�re wrong.�

� If you are wrong, admit it quickly and emphatically.

� Begin in a friendly way.

� Get the other person saying �Yes, Yes�immediately.

� Let the other person do a great deal of the talking.

� Let the other person feel that the idea is his or hers.

� Try honestly to see things from the other person�s point of
view.

� Be sympathetic with the other person�s ideas and desires.

� Appeal to their nobler ideas.

� Dramatize your ideas.

� Throw down a challenge.

Read the book What Got You Here, Won�t Get You There by Marshall Goldsmith
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Dale Carnegie Had It Right!
Principles from How to Win Friends and Influence People

My present rating and what I will improve.

BE A LEADER

� Begin with praise and honest appreciation.

� Call attention to people�s mistakes indirectly.

� Talk about your own mistakes before criticizing the
other person.

� Ask questions instead of giving direct orders.

� Let the other person save face.

� Praise the slightest improvement and praise every
improvement.  Be �hearty in your approbation and laving
in your praise.�

� Give the other person a fine reputation to live up to.

� Use encouragement. Make the fault seem easy to
correct.

� Make the other person happy about doing the thing you
suggest.

Read the book What Got You Here, Won�t Get You There by Marshall Goldsmith
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Dale Carnegie Had It Right!
Principles from How to Stop Worrying and Start Living

My present rating and what I will
improve.

Basic Techniques in Analyzing Worry

� Get all the facts.

� Weigh all the facts �then come to a decision.

� Once a decision is reached, act!

� Write out and answer the following questions:

� What is the problem?

� What are the causes of the problem?

� What are the possible solutions?

� What is the best possible solution?

Fundamental Principles for Overcoming Worry

� How to face trouble:

� Ask yourself, �What is the worst that can possiblyhappen?�

� Prepare to accept the worst.

� Try to improve on the worst.

� Live in �day-tight compartments.�

� Remind yourself of the exorbitant price you can pay for worry in terms of your
health.
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Dale Carnegie Had It Right!

Principles from How to Stop Worrying and Start Living

My present rating and what I will improve.

Break the Worry Habit Before it Breaks You

� Keep busy. (Stay in the flow.)

� Don�t fuss about trifles.

� Use the law of averages to outlaw your worries.

� Cooperate with the inevitable.

� Decide just how much anxiety a thing may be worth and refuse to give it
more

� Don�t worry about the past.

Cultivate a Mental Attitude that will Bring You Peace and Happiness

� Count your blessings �not your troubles.

� Try to profit from your losses.

� Create happiness for others.

� Fill your mind with thoughts of peace, courage, health and hope.

� Never try to get even with your enemies.

� Expect ingratitude.

� Do not imitate others.
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Dale Carnegie Had It Right!

Principles from How to Stop Worrying and Start Living

My present rating and what I will
improve.

Prevent Fatigue and Worry and Keep Your Energy and Spirits High

� Rest before you get tired.

� Learn to relax at your work.

� Protect your health and appearance by relaxing at home.

� Apply these four good working habits:

� Clear your desk of all papers except for those relating to the immediate problem at
hand.

� Do things in the order of their importance.

� When you face a problem, solve it then and there if you have the facts necessary
to make a decision.

� Learn to organize, deputize and supervise.

� Put enthusiasm into your work.

� Don�t worry about insomnia.

Common Misconceptions:

a. People cannot work effectively more than 10 hours a day �that is hogwash �you
can work 16 hours a day if and when you need to.

b. If I do not get 7.5 hours of sleep I cannot function properly �that is hogwash �in
time of need you can do without sleep almost completely.

c. What are other self-limiting techniques?
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Put Basic Dale Carnegie
Skills Into Place

Dale Carnegie founded schools for business people in the New York City
YMCA organization in the 1930�s.

His ground rules for successful living, relationships, and personal
effectiveness were well organized, well phrased, and well explained.

Read How to Win Friends and Influence People and How to Stop Worrying and
Start Living without delay if you have not done so, and then every three years
on average.

Consider the Dale Carnegie multiple week evening program that covers these
two books and also public speaking in a very effective way.

It can change your life!
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Privileges

� Lawyer/client privilege

� Clergy privilege

� CPA privilege

� Spousal privilege

� Psychotherapist privilege

39
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Miami lawyer and law professor Denis Kleinfeld coined the term �evidencemail� to emphasize that emails can and will often reveal
problematic messages and communications in litigation.

Even emails that you send your clients will be discoverable if the client forwards them to non-privileged parties or if the client permits the
emails to be disclosed. These emails may paint you in a very negative tone from the standpoint of typographical errors, poor grammar,
snappiness, or reading something the wrong way.

A client has the right to request their client file, and if you have put something flippant about the client in an email to another team
member, will the client see this email, and will it be held against you?

Lawyers and CPAs are covered under the lawyer/client privilege, as are experts who are retained under a �Kovol�confidentiality letter or
agreement. Even arm�s-length parties engaged in a transaction or negotiations may enter into a joint defense agreement to enable their
communications through lawyers and other professionals to remain confidential under the attorney/client privilege. But what about when
a tax lawyer or CPA writes a letter to a financial planner describing what the financial plan is and what possible potential tax issues might
arise?

The IRS will certainly want to see any correspondence or emails that express concerns about how a certain transaction or arrangement
will be taxed, and if those would be admissible to be seen by an IRS appeals officer or a Court of Claims or a federal district court judge
overseeing a tax controversy, major damage may be done to a client�scase.

The law on whether communications with a financial planner will be privileged is a bit murky, and taxpayers have been successful in the
past in convincing IRS auditors that such communications are privileged, but the law is not very clear on this, so care needs to be
exercised.

On the other hand, how can you appropriately use the team approach and make sure everyone is on the same page if you are not able to
write a letter or email confirming what has been discussed in meetings or otherwise?

One way to handle this is to have a meeting, discuss it orally, and then provide a memorandum which reviews what was said after
everyone who was at the meeting agrees to as being accurate.

Your Email stands for �Evidence Mail� 40
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One Minute Manager

By Kenneth Blanchard, Ph.D. & Spencer Johnson, M.D.

Here is what the one minute manager does when an employee has been out of line or
with substandard performance:

1. Begin a one on one conversation, probably best sitting.

2. Tell the person that you appreciate what they do and how important they
are

to the team.

3. Tell the person that you are bothered by a particular behavior or event that
you know does not have to happen again.

4. Tell them what the event was and let them respond.

5. Touch them on the arm and end the �one minute meeting.�

The sensitive ego of the other person will respond strongly, and usually
positively, from the above approach.

Perhaps the best lesson here is to not delay getting this interaction done.
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Recognize the Reptile Brain

1. Need to Control

2. Need for Recognition/Ego

3. Need for Security

4. Take a Deep Breath � Exercise the Vagus Nerve

5. Count to 10

6. Find Out How You Tick � Exercise, �Being In The Groove�, Positive Affirmations, Etc.,
Can Help Significantly.

Have You Ever Listened to Your Mental Chatter?
It is with you at every waking moment, and if you will listen to it occasionally instead of always
blocking it out, you may come to the conclusion that it has caused you to have limited beliefs and
negativity that may be overcome.  Check out �The Untethered Soul� by Michael Singer � who was
the original programmer and owner of Medical Manager.
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Working with Others - Professional
Name: ____________________________ Date: _____________________________

1. Saying the wrong thing while angry: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

2. Pointing out mistakes of others: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

3. Sharing blame or deflecting it: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

4. Say please and ask: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

5. Say thank you: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

6. You cannot compliment enough: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

7. Use humor: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

8. Use the other person�s name: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement: ___________________________________

9. The �referability� habits: 1 2 3 4 5

a. Show up on time. 1 2 3 4 5

b. Do what you say you are going to do. 1 2 3 4 5

c. Say please and thank you. 1 2 3 4 5
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Working with Others - Personal
Name: ____________________________ Date: _____________________________

1. Saying the wrong thing while angry: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

2. Pointing out mistakes of others: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

3. Sharing blame or deflecting it: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

4. Say please and ask: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

5. Say thank you: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

6. You cannot compliment enough: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

7. Use humor: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

8. Use the other person�s name: 1 2 3 4 5

a. Last example: _________________________________ b. Strategy for improvement:
___________________________________

9. The �referability� habits: 1 2 3 4 5

a. Show up on time. 1 2 3 4 5

b. Do what you say you are going to do. 1 2 3 4 5

c. Say please and thank you. 1 2 3 4 5
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Hold Your Loved Ones Close and Your Enemies Closer.

Always be as friendly as possible to everyone you work with.

�Feed the dog, not the wolf.�

- Srikumar S. Rao, Ph.D. �

The Indian sages always taught the tribe children that every person has a
good dog and a bad wolf in them �by feeding the dog with positivity as

much as possible, the behavior of the person will be as positive as possible.
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Beware of the Rescuer

The rescuer makes you look like a bad person, so
that they can rescue the people that they encourage

to feel hurt by and then take advantage of you.

Many lawyers are rescuers �it�s great for business!
Don�t be manipulated by rescuers. Make your own

decisions.
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Matters of Principle Only Last So Long

Well, Mr. Client�
How much is the matter of principle worth?

47

I fought the law and the lawyer won!
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ITEM DONE
NEEDS
TO BE
DONE

NOT
SURE

DELEGATE
TO

1. Malpractice insurance in place with calendaring for renewal.

2. Corporate malpractice insurance policy in place or considered.

3. Nurse practitioners and nurses having separate policies?

4. Insurance for automobile liability?

5. Employment agreements in place to document that wages paid to
the doctor should be exempt from creditor claims of the doctor.

6. Does the PA lease real estate from a related entity? Is there a
long-term lease agreement in place to insulate the owner entity from
accidents on the property?

7. Does the long-term lease give the landlord entity a UCC-1 field lien
against the assets of the medical practice?

8. Does the medical practice owe money to �friendly creditors� like a
bank?

9. Are the medical practice assets properly pledged as collateral for
the loan by filing of UCC-1 financing statements?

10. Will the practice acquire expensive equipment or other assets
that can be held by an entity for the family to not be owned by the
practice, or that can be leased in the same manner?

Follow Up Checklist for presentation entitled:
Protecting Medical Practice Assets from Creditors

General Strategies and Common Mistakes
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Follow Up Checklist for presentation entitled:
Protecting Medical Practice Assets from Creditors

General Strategies and Common Mistakes

ITEM DONE
NEEDS
TO BE
DONE

NOT
SURE

DELEGATE
TO

11. Are there any loans on buildings, to family members or otherwise, that can
be collateralized by medical practice assets, by proper documentation that will
normally include a guaranty by the practice entity and a UCC-1 financing
statement/security agreement being executed?

12. Are there employment agreements in place which clearly delineate wages,
and are wages being paid and appropriately thereafter saved in creditor
protected ways? Are dividends being spent first and wages being saved?

13. Are there separate medical practice endeavors that should be separated
into separate corporations, such as a specialty practice, a weight loss center,
and/or a sleep center?

14. Assure proper ownership configuration to also comply with Florida anti-
referral laws.

15. Do the doctors have non-competition covenants and/or have they given the
medical practice patient file rights that might conceivably be enforceable by a
creditor?

16. If a shareholder/physician may have personal creditor problems, is the
transferability of entity ownership properly limited, and perhaps pledged as
collateral to a �friendly lender?�

17. Are there Letters of Protection or other significant receivables that should
perhaps be factored or otherwise handled in order to be less exposed to
potential creditors?

18. Review materials with advisors for further possible items of follow up?
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II. Rapport Building Ideas

� Note one unique thing about the patient and
one unique thing about you that they might
identify with.

�I see you were hurt working in the yard �my parents
were serious gardeners.�
The next time you see the patient, you can say �It�s the
gardener person �what�s growing this season?

� Those few words can make a big difference in
the psychology of the patient.
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II. Rapport Building Ideas
� Studies have shown that individuals are much more

trusting and respectful of someone who they have even a
small amount of background information on, and who has
recognized them as being more than just a number.

�I see you were born in Wisconsin.�
�My grandfather was born in ________ County, Wisconsin,
but I never went there.�

� Compliment whenever you can.
�I love that handbag.  Where did you get it?�

� Also check out �Neurolinguistics Programming� (NLP)
which offers a number of effective techniques for building
and maintaining a good rapport.
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� t£°£=¶J°~·±=~¬¢=²£±²=°£±³ª²±=¡~°£¤³ªª·=°£´§£µ£¢=~¬¢=°£J°£´§£µ£¢\
f±=·­³°=°£ª§~¬¡£=­¬=­²¦£°=±®£¡§~ª§±²±=¢­¡³«£¬²£¢\
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fsK=^=_~¢=o£±³ª²=l¡¡³°±

� a§¢=²¦£=¢­¡²­°=§««£¢§~²£ª·=¬­²§¤·=¦§±=«~ª®°~¡²§¡£=§¬±³°~¬¡£
¡~°°§£°\

� m°£®~°£=§««£¢§~²£ª·I=~=¬~°°~²§´£=­¤=²¦£=§¬¡§¢£¬²I=·­³°=²¦­³¥¦²±
~¬¢=¡­¬¡£°¬±=~¬¢=©££®=§²=±­«£µ¦£°£=±~¤£K
a­¬ ²=©££®=§²=§¬=²¦£=¡¦~°²>

f²=±¦­³ª¢= £=°£´§£µ£¢=­¬ª·= ·=·­³°=~²²­°¬£·±=~¬¢=²¦£=«~ª®°~¡²§¡£=¡~°°§£°K

� o£²~§¬=m£°±­¬~ª=`­³¬±£ªK
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sK=a§¢=q¦£=a­¡²­°=a­=^¬·²¦§¬¥=²¦~²=t­³ª¢
`~³±£=²¦£=g³°·=²­=i­­©=r¬¤~´­°~ ª·=~²=e§«=­°
e£°\

� c­°¥§¬¥=«£¢§¡~ª=°£®­°²±\

� i­±§¬¥=«£¢§¡~ª=°£¡­°¢±\

� t°§²§¬¥=­¤¤= ~ª~¬¡£±=­µ£¢\

� p~·§¬¥=~¬·²¦§¬¥=²­=~¬·­¬£=­²¦£°=²¦~¬=²¦£=¢­¡²­° ±=~²²­°¬£·=²¦~²
µ­³ª¢= £=¢§±¡­´£°~ ª£=§¬=ª§²§¥~²§­¬\

� pª­®®·=­°=§¬~¡¡³°~²£=¡¦~°²=¬­²£±=µ§ªª=ª£~¢=~=¨³°·=²­= £ª§£´£=²¦~²=~
¢­¡²­°=µ~±=®°­ ~ ª·=±ª­®®·=§¬=²°£~²«£¬²K

56

Copyright � 2017 Gassman, Crotty & Denicolo, P.A. Lawsuits 101 & Depositions9/8/2017 Nebraska Medical Association Conference



sfK=^=i~µ·£°=­°=²¦£=c~«§ª·=^±©±=¤­°=`­®§£±=­¤
²¦£=m~²§£¬² ±=c§ª£±

� j~©£=±³°£=²¦£·=°£¡£§´£=~¬=£¶~¡²=¡­®·K

� j~©£=~¬=£¶²°~=£¶~¡²=¡­®·=~¬¢=®³²=§²=±­«£µ¦£°£=±~¤£=§¬=¡~±£=²¦£
¤§ª£=¢§±~®®£~°±K

� _£¤­°£=²¦£=¤§ª£=°£¯³£±²=§±=¦­¬­°£¢I=²¦£=¢­¡²­°=±¦­³ª¢=°£´§£µ=²¦£
¤§ª£=²­=±££=§¤=~¬·²¦§¬¥=¬££¢±=²­= £=¡ª~°§¤§£¢=µ§²¦=²¦£=¥³§¢~¬¡£=­¤
~®®°­®°§~²£=¡­³¬±£ª=~¬¢=µ§²¦­³²= ¤­°¥£°· =­°=  ~¡©J¢~²§¬¥ K

THIS IS AN EVENT WHICH REQUIRES
YOUR PERSONAL ATTENTION!
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sffK=q¦£=a­¡²­°=j~·=_£=`­¬²~¡²£¢

� q¦£=¢­¡²­°=«~·= £=¡­¬²~¡²£¢= ·=~=®£°±­¬~ª=§¬¨³°·=ª~µ·£°=µ¦­
¨³±²=µ~¬²±=²­=²~ª©=²­=¦§«=~ ­³²=µ¦~²=²¦£=­²¦£°=¢­¡²­°±=¢§¢
µ°­¬¥K

� ^¬·²¦§¬¥=²¦£=¢­¡²­°=±~·±=­°=¢­£±=¡~¬= £=³±£¢=~¥~§¬±²=¦§«²¦£
®ª~§¬²§¤¤ ±=ª~µ·£°=§±=¬­²=g­£=c°§¢~·>

� _£²²£°=¤­°=²¦£=¢­¡²­° ±=ª~µ·£°=²­=²~ª©=²­=²¦£=®ª~§¬²§¤¤ ±=ª~µ·£°K
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sfffK=q¦£=a­¡²­°=o£¡£§´£±=~=VMJa~·=i£²²£°K

� f««£¢§~²£ª·=§¬´­ª´£=²¦£=«~ª®°~¡²§¡£=§¬±³°~¬¡£=E²¦£= ~¢=°£±³ª²
§¬±³°~¬¡£F=¡~°°§£°K

� o£¯³£±²=§««£¢§~²£=~±±§¥¬«£¬²=­¤=~=j~°²§¬¢~ª£Je³  £ªì^s=°~²£¢
«~ª®°~¡²§¡£=¢£¤£¬±£=ª~µ·£°=¤°­«=²¦£=§¬±³°~¬¡£=¡­«®~¬· ±=ª§±²
µ¦­=¦~±=~=¥­­¢=°£ª~²§­¬±¦§®=µ§²¦=®°§´~²£=¡­³¬±£ªK
q·®§¡~ªª·=²¦£=¢­¡²­°=¡~¬=¡~ªª=²¦£=¡~°°§£°=~¬¢=~±©=µ¦­=²¦£·=³±³~ªª·=¦§°£=~¬¢=µ¦~²=¦§±=­°
¦£°=¡¦­§¡£±=«§¥¦²= £K

q¦£=¢­¡²­°=¡~¬=²¦£¬=~±©=²¦£§°= ³±§¬£±±=~¬¢L­°=£±²~²£=®ª~¬¬§¬¥=ª~µ·£°=¤­°=~
°£¡­««£¬¢~²§­¬=¤°­«=²¦~²=ª§±²=²­=~±±³°£=²¦£°£=µ§ªª= £=~=²­®=¬­²¡¦I=°£±®­¬±§´£I=~¬¢
¡~°§¬¥=ª~µ·£°=§¬´­ª´£¢=§¬=²¦£=¤§ª£K
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sfffK=q¦£=a­¡²­°=o£¡£§´£±=~=VMJa~·=i£²²£°K

� q¦£=¢­¡²­°=~¬¢=¢£¤£¬±£=ª~µ·£°=¬££¢=²­=²~ª©=~ ­³²W
t¦~²=§±=²¦£=°£~ª§±²§¡=£¶®­±³°£=¤°­«=²¦£=®­§¬²=­¤=´§£µ=­¤=µ¦£²¦£°=²¦£=¢­¡²­°=µ~±
¬£¥ª§¥£¬²\
t¦~²=§±=²¦£=°£~ª§±²§¡=£¶®­±³°£=¤°­«=²¦£=®­§¬²=­¤=´§£µ=­¤=¢~«~¥£±=²­=²¦£=®~²§£¬²
~¬¢=¨³°·=±·«®~²¦·\
f±=²¦£°£=~¬=­®®­°²³¬§²·=²­=²~ª©=²­=²¦£=®ª~§¬²§¤¤ ±=¡­³¬±£ª=~¬¢= ±£²²ª£=¤~±² =¥§´§¬¥
²¦£=®ª~§¬²§¤¤=±­«£=«­¬£·=²­=³±£=¤­°=£¶®£°²±=~¬¢=¡­±²±=²­=®³°±³£=²¦£=­²¦£°
§¬´­ª´£¢=¢£¤£¬¢~¬²±\
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� COOPERATE WITH YOUR ATTORNEY! MAKE
YOURSELF AVAILABLE! YOU�RE ON HIS TIME NOW.

p¦­³ª¢=²¦£=¡~°°§£°=¨³±²=­¤¤£°=²­=±£²²ª£=¤­°=²¦£=®­ª§¡·=ª§«§²±=²­=°£¢³¡£=¢£¤£¬±£=¡­±²±
~¬¢=²­=£¬¢=²¦£=¬§¥¦²«~°£=£~°ª·\
`~¬=~=°£®³²~ ª£=ª­¡~ª=£¶®£°²=µ§²¬£±±= £=¤­³¬¢=²­=²£±²§¤·=­¬= £¦~ª¤=­¤=²¦£
®¦·±§¡§~¬\==q¦§±=§±=~¬=§«®­°²~¬²=±²£®=§¬=±§¸§¬¥=³®=²¦£=¡~±£=~¬¢=~ª±­=¡­¬´§¬¡§¬¥=²¦£
®ª~§¬²§¤¤=ª~µ·£°=²­=±£²²ª£K
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fuK=p­«£²§«£±=f²=f±=_£±²=²­=t~§²

� f¤=²¦£=®ª~§¬²§¤¤=¢­£±=¬­²=¦~´£=«§¬­°=¡¦§ª¢°£¬=­°=~=±®­³±£I=~¬¢=«~·
¢§£=¢³°§¬¥=²¦£=±³§²I=²¦£¬=²¦£°£=«~·= £=ª§«§²£¢=¢~«~¥£±K

� f¤=²¦£=®~²§£¬²=¢§£¢=~¬¢=ª£¤²=~=±®­³±£=µ¦­=§±=­ª¢£°=~¬¢=¤££ ª£I=²¦£¬
¢£~²¦=¢³°§¬¥=²¦£=®£¬¢£¬¡·=­¤=²¦£=±³§²=«~·=°£±­ª´£=²¦£=±§¥¬§¤§¡~¬²
£¶®­±³°£=~¬¢=§²=«~·= £= £±²=²­=µ~§²K
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uK=a§±¡­´£°·I=a§±¡­´£°·I=a§±¡­´£°·K

� ^¤²£°=²¦£=±³§²=§±=¤§ª£¢=²¦£=ª§²§¥~²§­¬=±·±²£«=®°­´§¢£±=¤­°=£~¡¦=±§¢£
²­=§¬´£±²§¥~²£= ·=²~©§¬¥=¢£®­±§²§­¬±=³¬¢£°=­~²¦I=±£°´§¬¥
§¬²£°°­¥~²­°§£±I=~¬¢=®°£±£¬²~²§­¬=~¬¢=§¬²£°´§£µ=­¤=µ§²¬£±±£±K

� t¦~²=¢£®­±§²§­¬±=µ§ªª=²¦£=¢£¤£¬±£=ª~µ·£°=§¬²£¬¢=²­=²~©£\

� t¦~²=«§¥¦²=~=¢£²£¡²§´£=¤§¬¢=­³²\
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mª£~¢ =t§²¦=q¦£=g³¢¥£

� c§¬£=²³¬£=­°=£ª§«§¬~²£=²¦£=ª§²§¥~²§­¬=­¬=¯³£±²§­¬±=²¦~²=¡~¬= £
~¬±µ£°£¢=µ§²¦­³²=~=¨³°·K

n³£±²§­¬±=­¤=ª~µ

c~¡²±= ~¢«§²²£¢ = ·= ­²¦=®~°²§£±

� ^=«­²§­¬=²­=¢§±«§±±=«~·= £=¤§ª£¢K

� ^=±³««~°·=¨³¢¥«£¬²=«~·= £=§±±³£¢K

� l¤²£¬I=²¦£±£=°³ª§¬¥±=µ§ªª= £=~®®£~ª£¢I=~¬¢=²¦£=~®®£~ª=«~·= £=~¤²£°
²¦£=¨³°·=²°§~ªK

63

Copyright � 2017 Gassman, Crotty & Denicolo, P.A. Lawsuits 101 & Depositions9/8/2017 Nebraska Medical Association Conference



BACKGROUND:

� What is a deposition?

Oral testimony taken under oath in response to questions
posed by attorneys
Often video taped
Testimony is transcribed but the Judge/Jury are not present -
only the lawyers, the witness, the court reporter and a
representative of each party are usually in attendance
The transcript and/or video is ALWAYS available for use at trial
if you are a PARTY

64
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WHAT TO DO�

AND WHAT TO SAY

BE AGILE�

AND NOT A GREEN BERET!

65
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BACKGROUND:

� What is the purpose of a deposition?

Fact finding �to discover the contents of trial testimony ahead
of time
To pin down your story to eliminate surprises at trial
To try to evoke misstatements as an opportunity to show that
you are dishonest or untruthful at trial
To get an overall impression of you as a witness to determine
what effect you will have on the jury

66

Copyright � 2017 Gassman, Crotty & Denicolo, P.A. Lawsuits 101 & Depositions9/8/2017 Nebraska Medical Association Conference



Rates of Payment
67

� The rate of payment depends on the type of deposition you
are asked to give.
Expert Witness

� As an expert witness you are asked to give an opinion on causation and
standard of care.

�As an expert witness you can set your own rate of payment (some charge
as much as $1,000 to $1,200 per hour).

NOTE: Opposing counsel does not have to pay the fee the hiring attorney has
agreed to.  The opposing counsel is only required to pay what the Court
determines is reasonable.

As an expert witness you have two choices with regard to payment from
opposing counsel:

1. Agree to the rate the opposing counsel is willing to pay; or

2. Challenge the amount offered by the opposing counsel.  In most
instances the court will take the highest fee paid by opposing
counsel and apply that.
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Rates of Payment (Cont�d)
68

Fact Witness

� As an fact witness you are asked to give a deposition as the treating
physician.

�As fact witness your deposition can be taken at any time and any
place by sending you a subpoena and demand that you be there.

� If you have to be subpoenaed you will only be paid a witness fee,
which can be as little as $10.

�Most lawyers do not like to invoke their right to subpoena a witness.

�Cooperation is key.  The lawyer requesting the deposition would like
your cooperation and would like you to give a honest and educated
testimony and will ask you to charge a reasonable fee.
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Do you have your malpractice
insurance carrier involved if it is a
patient that you have treated?

69

Most malpractice insurance carriers have local offices that
you can call on in the event you are asked to give a
deposition.

Most carriers will provide courtesy defense including a
lawyer to review your records, arrange the deposition and
talk with you about your case.
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Location, Location, Location
70

The location of the deposition is an important factor in a
deposition.

Do not agree to give the deposition in your office.

Periodicals and other literature you have in your office can
be used against you.

Call and request a mutually beneficial location for the
deposition and be as nice as possible when requesting the
change.
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Requests for Changes in Location,
Date and Time

� Do not ignore requests for scheduling a deposition.

� Be involved and know the specifics of the case including when, where, and
to whom the deposition will be given.

� Opposing counsel can and will find out the details of your schedule and
they will subpoena you to appear during times when you are not available.
Most law firms have private investigators to find out this information.

� Don�t be caught on the golf course or playing tennis when you say you are
too busy to give a deposition.

� Have a trusted employee call (or call yourself) to schedule the deposition
and be as nice as possible on the phone with the scheduler.  Do not give
this task to the �low man on the pole� in your office.

� Do not become the doctor who is difficult to request a deposition with.
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The power of the subpoenaed
a/k/a how is the food in jail?

72

Do not ignore requests for
scheduling a deposition.

Lawyers will invoke their
right to subpoena you and
will not hesitate to have a
bench warrant issued if you
do not show up.
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THE VIDEO DEPOSITION:
LISTEN & LOOK
� Ask if your deposition can be videotaped if

attendance at trial may be difficult.

� Look at the person asking the questions and
NOT at the camera.

� By looking at the person asking the
questions you will be more relaxed and you
will be able to show the kind, compassionate
doctor you strive to be everyday.
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DEPOSITIONS ARE
SERIOUS BUSINESS

THE GOAL IS FOR YOU TO BECOME
A CONFIDENT, INFORMED, SOLID

AND UNSHAKEABLE WITNESS
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PRACTICE MAKES PERFECT
� Have rehearsal time with your lawyer scheduled for at  least

the amount of time of the deposition.

� Ask the lawyer whether the carrier will provide you with
professional coaching �it can be a very good investment for
all communications skills.

The last person who knows that there is a communications skill
deficiency is the person with the deficiency.

� The best lawyers will do everything they can to help clients
deal with that, including having a mock deposition taken by
a colleague who shows no mercy.

� If you have never been deposed, or want to get a good
refresher, ask a lawyer to give you a copy of a videotaped
deposition, so that you can prepare yourself mentally for the
experience.
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TIPS FOR A SUCCESSFUL
DEPOSITION

A.T.F.T.

76

Always tell the
frigging truth!
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KISS/KISS
Keep it Simple Stupid

Keep it Short and Sweet

77

TIPS FOR A SUCCESSFUL
DEPOSITION (Cont�d)
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Be a good listener and thoroughly
understand the questions being asked of you
so that you can answer honestly and
educationally.

LISTEN�
TO YOUR ATTORNEY
TO THE OTHER ATTORNEYS
TO YOURSELF

LISTEN CLOSELY
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TIPS FOR A SUCCESSFUL
DEPOSITION (Cont�d)
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CORRECT YOUR MISTAKES
BUT�DON�T CORRECT THE PLAINTIFF�S ATTORNEY�S MISTAKES

� If you find yourself in a situation where you
remember that you answered a question
incorrectly, let the attorney know and give
them the correct answer

79
TIPS FOR A SUCCESSFUL
DEPOSITION (Cont�d)
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TIPS FOR A SUCCESSFUL
DEPOSITION (Cont�d)
� Be respectful

Most lawyers will show you mutual respect if you present yourself in a
positive and respectful manner.

� Be patient

� Understand and rephrase
If you are in the middle of a deposition and are not on trial it is perfectly
acceptable to ask that the question be rephrased so that you can understand
and answer properly.

� No guessing or speculation
If you do not know the answer to a question do not guess or give the answer
you think will get the deposition over the quickest.  It is okay to say that you
do not know or that you do not recall.

� Practice makes perfect
Many litigation lawyers recommend deposition pre -meetings or rehearsals
based upon the same amount of hours as the deposition is expected to go.
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REFER TO THE PATIENT AS
MR./MRS.

USE �I� INSTEAD OF �WE�
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TIPS FOR A SUCCESSFUL
DEPOSITION (Cont�d)
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